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#lrf <zr srf-sr?gr a sriatr sgramar z ata <a sr?gr ah ya znf@ft faaa GT TT
sf@erartrtsh srrar g+terr letymmar2, #ur fR ea s2gr ah facegt aaar?I

Any person aggrieved by this Order-in-Appeal may file an appeal or· revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) a4trsgrar grca cf@fa, 1994 Rt ura saa Rt aarg rd mu«thaqt arr ct?t'
sr-nr k qr we@a h siasiagtrur aa ft Ra, +aat, fa iar4, us+a f@TT,
atft #ifs, star tr aa, iramf, ? fact: 110001 ct?t- ~~~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during _!lt-e-eoulse. ·'4go s
of processing of the goods in a warehouse or in storage whether m a fa~0r~,®.r,.,,_f.tl>;,a~,,., " 'Q ~~

6°' %%%,
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("©") ~ ~~ oo~m~f?r if Rh11fa a ~ 1« aa a Raffo suz#tr greenmamtT
graa gr«aaRaemar rahargf@ft rg znrqr ii Raffa ?

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) atfai:r saraa ftarea rahmarRu Rt pelf arr Rt+&2 sth arr it zr
arr tuRa ah arfe4 nzn, zfla # rt Ra at +TrT m GfR if~~ (-;f 2) 1998

a-TU 109 m-CT~~ <TT(~I

Credit of any duty allowed to be utilized towards_payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) hr sgrad green ({ta) R4ta«l, 2001 a f7 9 ah si«fa [Rf sr ier sg-8 at
fa #, fa srr h sf star fr f@aria cft.:r "4-lTff t ~a<4i~-31fe!?r ~ ~ 31fe!?r cl?!- ir-ir
fail Tr 5fa sear fknr sr afgqi sh arr arar < m gr gff t 3lcflTci" mu 35-~ it O
f.hrm:cr tfl" t 'T@Ht~~m~ il"3lR-6~#,;mt m~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasa snaar # arr szi iar zm v4 ates? zat5a# gtats? 20o/- Rt rar ft
sag iz szi iaum u#ara sznrar gt at 1000 /- # 1:filtf~#~I

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

flt gr4,hr sqtaa taqi aaraRR aarfeawraRasf:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) aftsqraa gr«a z@nf, 1944 cl?!- mu 35--fr/35-~ ~ 3lcflTG:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) GaRfa aRbaaarz err h zrtar ft zfhr, 3hr aa fl green, a4la
3gr<a gr«ea vi aata srRRta znznf@law (Ree) # "IID-Jli ~~, 6i'Q_f!~lii!I~ if 2nd l=ITTTT ,

iil§½lffi ~,~, -R)-{'tl{rllll{, &l~½~liill~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respective!:,Y,...-~~orm of
crossed bank draft in favour of Asstt. Registar of a branch of anypo.ni-f ~'"' -~~- lie
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) z <a an?gr i n{nsgii ar are#grgtz at r@ts gr sitar a fgRt cfiT {rat sf
tr fr mar @u zr as #gt gg ff fat 4€lmf aa h Ru zrnf@era sf@7a
+ntnf@2lawr#t "Q:fi 3fCITT1 'ifT~ "fRcfiK aj'j-1:!:fi 3Tim-™1~ t I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) trart gra zf2fr 1970 zqr ti@if@la tr srgqt -1 i«fa faafRa far 4ar s
3Tim- mqsr?gr rnfetfa fofaa If@2tar a sear r@a R ua 4far s6.50 ¾ cfiT r414104

green femz «mt @tr =Reg1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) <a l idf@rartRt fiat# ark fanit fr st sf zt znaff« far sra ? stft
gees, arrarar gearqiata sfta nratf@raw (at4ff@fen) fr, 1982 ff@a?
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

( 6) flr gca, a#€tr3graa geeavata srf]a~~ (fez) ah fa sht amt
-?/" cficfo!.J'-li·II (Demand) "Q,ci" ~ (Penalty) cfiT 10%¥ amtaar zrfarf 2l zraif, sf@aapf sr
10 ~~ t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a£hr3rgreasit atah iafa, gr@agtafr Rti (Duty Demanded) I

(1) m (Section) llD t~ f.rmftcr-afu;
(2) ftaadzRe Rt afgra;
(3) rd fez frailfa 6 ah az« arrf@

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) < sear h 4fa sft 1feawr a# re szi arcs rzrar area a ave fa(fa gtr ii fa
~~ 1 o% 'frTTlR -er{ 3fR:~~~ fcl c( , Ra gta avz1 o% 'TfGR actsrat?l

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are i · ,
or penalty, where penalty alone is in dispute." ? cE,,, ·~
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F. No. GAPPL/COM/STP/1809/2024

374)fr 3leg [ ORDER-IN-APPEAL

M/s Guru G Education Network Pvt. Ltd., C/o Angel School, Mahalaxmi Society,
Patan Road, Deesa - 385535 [hereinafter referred to as the appellant] have filed the
present appeal against Order-in-Original No. PLN-AC-ADJ-STX-142/2022-23 dated
23.09.2023 [hereinafter referred to as the impugned order] passed by Assistant
Commissioner, Central GST, Division-Palanpur, Gandhinagar Commissionerate [hereinafter
referred to as the adjudicating authoritjj.

2. The appellant were not registered under Service Tax and were holding PAN
No.AADCG0696A. On the basis of the information received from the Income Tax
Department, it was observed that during the period F.Y. 2016-17, the appellant had earned
substantial service income by way of providing taxable services, but had neither obtain
Service Tax Registration nor paid Service Tax thereon. Accordingly, letters & emails were
issued to the appellant calling for the details of services provided during the period, but
they failed to submit any reply. Therefore, the Service Tax liability for the FY. 2016-17 was
determined on the basis of value of 'Sales of Services' under Sales/Gross Receipts from
Services (Value from ITR) and Form 26AS for the relevant period as per details below:

Period Gross Income Rate of Service Tax
(F.Y.) in ITR Service Tax

incl. Cess
2016-17 51,50,000/­ 15% 7,72,500/­

2.1 A Show Cause Notice F.No. GEXCOM/SCN/ST/9708/2021-CGST-DIV-PLN­
COMMRTE-GANDHINAGAR dated 19.10.2021 (SCN in short) was issued to the appellant
wherein it was proposed to demand and recover service tax amounting to Rs.7,72,500/- for
the period F.Y. 2016-17 under the proviso to Section 73 (1) of the Finance Act, 1994 along
with interest under Section 75 of the Finance Act, 1994. Imposition of penalty was
proposed under Sections 77(1)(a), 77(1)(b), 77(1)(c)(i), 77(1)(c)(ii), 77(2) and 78 of the
Finance Act, 1994.

3. The SCN was adjudicated ex-parte vide the impugned order wherein the demand
for Rs.7,72,500/- for the period F.Y. 2016-17 was confirmed alongwith interest. Penalty of
Rs.7,72,500/- was imposed under Section 78; Penalties of Rs.10,000/- each were imposed
under Sections 77(1)(a), 77(1)(b), 77(1)(c)(i) & 77(1)(c)(ii), 77(2) of the Finance Act, 1994.

4. Being aggrieved with the impugned order, the appellant have filed the instant
appeal on following grounds:

► The appellant claim that they are engaged mn providing services by way of pre­
school education and education up to higher secondary school in the name of
"Angels English Medium School" and pre-primary section in the name of "Little
Angels English Medium School". The said services are exempted by virtue of Entry 9

of Mega Exemption Notification No. 25/2012-ST, hence, they were not required to
registered with the service tax department and were also not liable to pay service
tax.
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F. No. GAPPL/COM/STP/1809/2024

> The appellant company was incorporated in the year 2007 having CIN:
U80212GJ2007PTC052075 with the main objective to set up & run all kinds of
Educational Institutes such as Pre-primary, Primary, High schools & Colleges. Copy
of Memorandum of Association and certificate of incorporation Certificate
submitted.

► Vidhya Vihar Trust, a Public charitable trust having its main object of establishing
educational institutions for junior and senior level. Since, both the parties, i.e., the
appellant and Vidhya Vihar Trust, a Public charitable trust, having common objects
of establishing and running the educational institutions have entered into MOU to
record in writing common understanding on certain terms and conditions like
appellant has to do arrangement of transport facility of the students and
Infrastructure facility for the school while Vidhya Vihar Trust has to obtain necessary
permission for establishing educational institution and carrying all activities
requiring the legal formalities and other related matter for establishing and running
the educational institute for all levels.

► All incomes including school fees, donation or any receipts of any kind by Angels
English Medium School shall be shared and divided amongst Guru-G Education
Network Pvt. Ltd. (i.e., the appellant) and Vidhya Vihar Trust in the ratio of 40:60.
Both the parties will meet with all expenses including the interest on borrowed
capital, salaries, stationeries, electricity, repairs and maintenance, telephone and
other establishment expenses out of their shared individual incomes.

► The appellant got Rs.51,50,000/- as its share of revenue from school fees which was
declared in the Income Tax Return as sale of services and based on that impugned
order has been passed by confirming demand on school fees income which is
exempted by way of mega exemption notification no. 25/2012-ST. Audit Report of
Vidhya Vihar Trust in that it clearly shows that Revenue sharing with the appellant of
Rs.51,50,000/- out of the school fees income.

► Further, necessary approvals taken from the Government for running primary
schools (Angels English Medium School & Angels Gujarati Medium School) are also
produced.

► They stated that from the above evidences, it is absolutely clear that amount
received by the appellant during the FY. 2016-17 is nothing but revenue share of
school fees collected from pre-primary and primary students which are exempted
by virtue of mega exemption notification no. 25/2012-ST.

> A perusal of the MOU between the appellant and Vidhya Vihar Trust reveals that the
appellant is entitled to 40% of the revenue amount received towards the fees
collected from the students. This arrangement is a typical revenue sharing model
arrangement. The appellant is not to receive fixed amount per annum or per month
from Vidhya Vihar Trust but only a certain percentage of the net revenue. In such a
situation, it cannot be said that the appellant was a servic ,£[eider and Vidhya
Vihar Trust was a service recipient. No service was, th #}Q:~~--~y~~•ed by the

·#i $2g 6.%
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F. No. GAPPL/COM/STP/1809/2024

appellant to Vidhya Vihar Trust. They placed reliance on decision passed by Hon'ble
CESTAT in the case of Mormugao Port Trust- 2017 (48) STR 69 (Tri-Mumbai).

5. Personal hearing in the case was held on 20.05.2024. Shri Keyur Kamdar, Chartered
Accountant, appeared on behalf of the appellant for hearing. He informed that the client
was providing educational service to students (Entry no. 9 of the Notification No. 25/2012)
in revenue sharing model with Vidhya Vihar Trust.

6. I have gone through the facts of the case, submissions made in the Appeal
Memorandum, oral submission made during the personal hearing and materials available
on records. The issue before me for decision is whether the Service Tax demand amounting
to Rs.7,72,500/- confirmed alongwith interest and penalty vide the impugned order, in the
facts and circumstances of the case, is legal and proper or otherwise. The demand pertains
to the period F.Y. 2016-17.

6.1 On going through the MOA (Memorandum of Association) of the appellant, I find
that their objective is to set-up & run all kinds of educational institutes, vocational training
institutes 8 professional training institute, computer training & coaching classes,
universities, provide infrastructure and services to all kinds of educations institutes, to 0
provide all kinds of consultancy and advisory services to institutes or individuals in respect
of education.

6.2 As per the MOU dated 04.05.2009 entered between the appellant and Vidhya Vihar
Trust (a public charitable trust), both the parties shall jointly establish "Angle English
Medium School", its Pre-primary section is called "Little Angle English Medium School". In
terms of clause-2 of the MOU, the appellant shall contribute its professional skill and
management of establishing infrastructure including constructing buildings for coaching
and residential accommodation for the students, staff and other amenities. They shall also
arrange for suitable land either by purchasing or by hiring the same at different location
and shall purchase the same from their own funds borrowed from the financial institutions
or any other parties. Clause-5 of the MOU, states that the appellant shall be responsible
for establishing and constructing required buildings, amenities 8 utilities for the entire
educational institute and its maintenance. Whereas Vidhya Vihar Trust shall be responsible
for providing and carrying on all the activities relating to coaching and all day to day
educational activities. In terms of Clause-7 of the MOU, both the parties will maintain
separate books of accounts and all incomes including fees, donation or any receipts of any
kind by Angle English Medium School shall be shared and divided amongst the appellant
& Vidhya Vihar Trust in the ratio of 40:60. Both the parties will meet all the expenses out
of their shared individual incomes.

6.3 In the P&L Account the appellant has shown the income of Rs. 51,50,000/- from sale
of service whereas Vidhya Vihar Trust has shown the income of Rs.1,59,80,480/- from
school fees of 'Angels English Medium Schoo/'and income of Rs.29,69,418/- as school fess
from'LittleAngles English Medium School'plus other miscellaneous income.

6.4 The appellant have claimed that the income of Rs.51,50,000/- is not taxable as the
same pertains to services provided to an educational institution. 'n terms
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F. No. GAPPL/COM/STP/180912024

of Sr.No.09 of Notification No.25/20125-ST dated 20.6.2012, such services are exempted.
To examine their claim, relevant entry is reproduced below;

9. Servicesprovided to or by an educational institution in respect ofeducation exempted from
service tax, by way of,- ·

(a) auxiliary educational services; or
(b) renting ofimmovable property

Further, para-2 clause (f) of the notification defines, auxiliary educational services as;

(f) "auxiliary educational services" means any services relating to imparting any skill, knowledge,
, education or development ofcourse content or any other kowledge - enhancement activity, whether
for the students or thefaculty, or any other services which educational institutions ordinarily carry
out themselves but may obtain as outsourced services from any other person, including services
relating to admission to such institution, conduct ofexamination, cateringfor the students under any
mid-day meals scheme sponsored by Government, or transportation of students, faculty or staff of
such institution;

6.5 It is observed that as per the MOU entered with Vidhya Vihar Trust, the appellant
was responsible for establishing and constructing required buildings, amenities & utilities
for the aforementioned educational institute and its maintenance. Whereas all the
activities relating to coaching and day to day educational activities would be carried out by
Vidhya Vihar Trust. From the nature of the service rendered by the appellant, I find that
the appellant was not providing any auxiliary education service nor were they providing
rending of immovable property as prescribed at entry no. 09 above. As all the auxiliary
education service were provided by Vidhya Vihar Trust, I find that the appellant shall not be
eligible for the exemption claimed under said Sr.No.09 of Notification No.25/2012-ST
dated 20.6.2012.

6.6 Another contention of the appellant is that the MOU between them and Vidhya
Vihar Trust on revenue sharing basis i.e. 40% of the revenue amount received towards the
fees collected from the students. They are not receiving fixed amount per annum or per
month from Vidhya Vihar Trust but receive a certain percentage of the net revenue. Thus,
no service was rendered to Vidhya Vihar Trust who is the partner in the said business. They
also relied on decision passed by Hon'ble CESTAT in the case of Mormugao Port Trust-
2017 (48) STR 69 (Tri-Mumbai) in support of their argument. I find merit in their
contention. The entire business of running an education institution was a joint venture
where both appellant and Vidhya Vihar Trust are partners. I find that the activity
undertaken by a co-venturer (partner) for the furtherance of the joint venture (partnership)
cannot be said to be a service rendered by such co-venturer (partner) to the Joint Venture
(Partnership) as there is neither an intention to render a service to the other partners nor is
there any consideration fixed as a quid pro quo for any particular service of a partner. I
place my reliance on the decision passed by Hon'ble CESTAT in the case of Cadila
Healthcare Ltd- 2021 (50) G.S.T.L. 205 (Tri. - Ahmd.) wherein it was held that;

4.4 In a partnership firm, partner's capital can be in the form of cash/asset. It can also be in the form of
contribution of skill and labour alone without contribution in cash. This issue has been considered by Hon'ble
Supreme Court in the case ofChandrakant Manilal Shah (supra). In the said case, the issuefor deciding was the
validity of the partnership between the Karta of a Hindu undividedfamily and one of his sons. The son had not
brought any cash/asset as his capital contribution to the partnership but was contributing only his skill and
labour. In this context, the Hon 'ble Supreme Court observed asfollows: .

. Ag " a.
f£'' sEv» "

"The nature of consideration will depend on the nature of the contract between ~~fJt,,i,0'?[iutriifd,i1-.f!}~,~s is well
known, the aim ofbusiness is earning ofp. rofit. When an individual contributes c-f e .set . . 0·1·1· ~/JJ!if· n.tner of ~1
partnership firm in consideration of a share in the profits of theft.rm, such cont il'! on I_,.",. andl~l-t!f.11 1 rate 1s
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F. No. GAPPL/COM/STP/1809/2024

calculated to help the achievement of the purpose of the firm namely to earn profit. The same purpose is,
undoubtedly, achieved also when an individual in place of cash asset contributes his skill and labour in
consideration of a share in the profits of the firm. Just like a cash asset, the mental and physical capacity
generated by the skill and labour of an individual is possessed by or is a possession of such individual. Indeed,
skill and labour are by themselves possessions. "Any possession" is one of the dictionary meanings of the word
"property". In its wider connotation, therefore, the mental andphysical capacity generated by skill and labour of
an individual and indeed the skill and labour by themselves would be the property of the individual possessing
them. They are certainly assets of that individual and there seems to be no reason why they cannot be contributed
as a considerationfor earning profit in the business of a partnershipfirm."

From the above observation of the Hon 'ble Supreme Court itfollows that remu!leration received by a partner
by employing his skill and labour as perpartnership deed is also a profit. The profit in such circumstances can
be a special share in the profit. In the present case also, tlze appellant is a partner performing some dutiesfor
wlziclz /ze lzas all expertise, skill in the marketing and distribution of the goods manufactured by partnership
firm Ms. Zydus Healthcare. And as a remuneration, tlze appellant have been received the amount wlziclz is
not/zing else but a special share in t/ze profit. Identical issue has been considered by this CESTAT ill the case
ofMormugao Port Trust (supra) which as approved by tlze Hon 'ble Supreme Court. The relevant portion of
the judgment is reproduced below :

"I3. Sometimes, the contracting parties, may conduct such joint venture in the name of a separate
legal entity, while at times, such a joint venture is carried out under the individual names of the
parties. Such informal arrangements are called by different names either as a consortium,
collaboration, joint undertaking, etc. Regardless of the legalform or name that is given to such a Joint
Venture, the same are arrangements in the nature ofpartnership but without the liabilities beingjoint
and several. "

From the above judgment it call be seen that there was ajoint venture and in the saidjoint venture, one ofthe
partner provided services to a joint venture. Revenue's case was that the partner in the joint venture has
provided services to the joint venture which amounts to service and liable to service tw.:. The Tribunal has held
that any activity performed by the partner of the joint venture would not amount to service and not liable to
Service Tax.

4.5 It is also observed that the impugned activities of the appellant are undisputedly its obligation as a partner
as per partnership deed. There is no separate contract of services between the appellant and the partnership
firm. Therefore, the remuneration received by the appellant is merely a special share ofprofits in terms of the
partnership deed. Therefore, such remuneration cannot be considered as consideration towards any services
between two persons, and, hence, not liable to Service Tax."

The above decision was upheld by Hon'ble High Court of Gujarat at Ahmedabad as
reported at 2022 (66) G.S.T.l. 99 (Guj.).

6.7 Thus, applying the ratio of above decisions, I find that the disputed income of
Rs.51,50,000/- is not taxable. Hence, the demand of Rs.7,72,500/- on merits is not legally
sustainable. When the demand is not legally sustainable, question of recovering interest
and imposing penalty also does not arise.

7. In light of above discussion and findings, I set-aside the impugned order confirming
the service tax demand of Rs.7,72,500/- alongwith interest and penalties.

8. 3r4a4a aarrat Rt are 3r4tr +r fe4rt 3ql#aat# a fan snare t

The appeal filed by the appellant stands disposed off in above ter~
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By REGD/SPEED POST A/D

To,

M/s Guru G Education Network Pvt. Ltd.,
C/o Angel School, Mahalaxmi Society,
Patan Road, Deesa - 385535

Appellant

The Assistant Commissioner,
Central GST & Central Excise,
Division-Palanpur
Gnadhinagar Commissionerate.

Respondent

Copy to:
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The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.
The Commissioner, CGST and Central Excise, Gandhinagar.
The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of OIA
on website.
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